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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10CFR  Parts  211  and  212 

[Docket  No.  ERA-R-79-52] 

Activation  of  Standby  Mandatory 
Crude  Oil  Allocation  Program 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy, 
action:  Notice  of  Proposed  Rulemaking 
and  Public  Hearing. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  this  notice  in 
order  to  prepare  for  the  possibility  that 
the  President's  recent  action  to  prohibit 
the  importation  of  Iranian  oil  into  the 
United  States  may  cause  signiHcant 
losses  of  crude  oil  supplies  to  certain 
reRners  and  regions  of  the  country. 

Since  any  such  significant  impacts  as 
might  occur  would  not  likely  become 
apparent  before  the  latter  part  of 
December  1979,  refiners  dependent  on 
Iranian  supplies  will  have  at  least 
several  weeks  to  find  alternative  supply 
sources.  However,  as  prudent  planning 
for  the  possibility  of  significant  adverse 
impacts,  we  are  proposing  for  public 
comment  various  alternative 
amendments  which  would  provide  for 
the  partial  or  complete  implementation 
of  the  Standby  Mandatory  Crude  Oil 
Allocation  Program  in  its  present  or 
amended  form.  The  proposed 
amendments  would  permit  the 
additional  flexibility  in  allocating  crude 
oil  under  the  Buy /Sell  Program  which  in 
view  of  the  President's  action  may  be 
necessary  to  insure  the  continued 
distribution  of  crude  oil  supplies  among 
domestic  refiners  in  an  equitable 
manner. 

We  are  also  requesting  comments  on 
proposed  changes  to  the  current  Buy/ 
Sell  and  entitlements  programs  under 
which  sales  to  small  refiners  would  be 
at  the  weighted  average  price  of  all 
sellers'  imported  crude  oil,  with  sellers 
selling  below  their  own  average  costs 
being  offset  by  entitlements  program 
trarisfers  from  sellers  selling  above  their 
own  average  costs.  In  addition,  small 
refiners  not  currently  eligible  as  buyers 
under  the  grandfather  provisions  of  the 
present  program  would  be  allowed  to 
receive  allocations  for  capacity 
additions  that  provide  for  more 
sophisticated  processing  than  simple 
crude  distillation. 

OATES:  Proposed  effective  date:  January 

1. 1980;  Comments  by  thirty  days  from 
publication  of  this  notice;  Requests  to 
speak  at  hearing  by  December  10. 1979. 


4:30  p.m.;  Hearing  date:  December  13, 
1979,  9:30  a.m. 

ADDRESSES:  Comments  and  requests  to 
speak  to  Office  of  Public  Hearings 
Management,  Room  2313,  Docket  No. 
ERA-R-79-52.  2000  M  Street.  N.W.. 
Washington,  D.C.  20461.  Hearing 
location:  Room  2105,  2000  M  Street, 
N.W.,  Washington.  D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C,  Gillette  (Office  of  Public  Hearings 
Management).  Economic  Regulatory 
Administration,  Room  2222-A,  2000  M 
Street,  N.W..  Washington,  D.C.  20461,  202- 
254-5201. 

William  L  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration.  Room  B-llO,  2000  M  Street, 
N.W.,  Washington.  D.C.  20461,  202-634- 
2170. 

Mary  B.  Jones  (O^tce  of  Regulations  and 
Emergency  Planning).  Economic  Regulatory 
Administration.  Room  8208,  2000  M  Street, 
N.W..  Washington.  D.C.  20461,  202-632- 
.  5133. 

Sue  D.  Sheridan  (Office  of  General  Counsel). 
Department  of  Energy.  Room  6A-127, 1000 
Independence  Avenue.  S.W.,  Washington, 
D.C.  20585,  202-252-6754. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Proposals 

III.  Procedural  Requirements 

IV.  Other  Matters 

V.  Comment  Procedures 

1.  Introduction 

In  response  to  the  holding  of 
American  citizens  in  Iran  as  hostages 
for  political  purposes,  the  President  has 
banned  the  importation  into  the  United 
States  of  (1)  any  crude  oil  produced  in 
Iran  and  loaded  aboard  vessels  after 
November  12, 1979,  or  (2)  any  petroleum 
products  refined  in  territorial 
possessions  or  free  trade  zones  of  the 
United  States  from  such  crude  oil.  The 
President  has  indicated  that  he  is 
prepared  to  keep  these  import 
restrictions  in  effect  indefinitely  as  a 
means  of  demonstrating  that  we  will  not 
allow  any  considerations  regarding 
petroleum  supplies  to  weaken  our 
resolve  to  safeguard  fundamental 
principles  of  international  law, 
particularly  those  concerning  the 
protection  of  American  citizens  serving 
our  country  abroad.  In  addition,  the 
Iranian  government  has  indicated  that, 
independent  of  the  President's  action,  it 
is  imposing  a  unilateral  embargo  of  its 
crude  oil  against  all  U.S.  firms. 

In  recent  months,  the  U.S.  has 
imported  approximately  700.000  barrels 
of  Iranian  crude  oil  per  day,  which 
represented  about  8-10  percent  of  our 
total  crude  oil  imports  and  4-5  percent 
of  total  U.S.  crude  oil  supplies.  Since  the 
President's  decision  to  prohibit  the' 


importation  of  Iranian  crude  oil  does  not 
apply  to  crude  oil  carried  by  tankers 
already  loaded  and  on  the  high  seas  on 
November  12, 1979  and  since  steaming 
time  between  the  Persian  Gulf  and  the 
East  Coast  of  the  United  States  is  about 
45-50  days,  the  level  of  Iranian  crude  oil 
imports  should  not  decline  significantly 
before  the  latter  part  of  December  1979. 
About  that  time  it  is  possible  that  the 
United  States  will  incur  at  least  a 
temporary  shortfall  in  crude  oil  supplies. 
This  would  be  true  even  if  the  import 
restrictions  on  Iranian  crude  oil  are 
lifted  by  both  sides  in  the  next  few  days, 
since  we  would  not  receive  Iranian 
crude  oil  until  45  to  .50  days  after  loading 
of  tankers  resumed. 

While  we  cannot  predict  at  this  time 
the  volume  of  the  crude  oil  shortfall 
which  may  result  from  the  President's 
proclamation,  it  is  possible  that  no 
shortfall  will  occur  at  all  if  U.S.  firms  are 
successful  in  their  efforts  to  replace 
Iranian  crude  oil  with  purchases  from 
other  markets.  We  expect  those  firms 
that  have  been  dependent  on  Iranian  oil 
to  make  every  reasonable  effort  to 
replace  those  supplies  with  oil  from 
other  sources.  However,  as  a  matter  of 
prudent  planning,  we  must  assume  the 
possibility  that  by  the  end  of  December 
we  will  incur  a  reduction  in  crude  oil 
supplies  up  to  our  level  of  imports  of 
Iranian  crude  oil  prior  to  November  12. 

If  such  a  shortfall  does  occur,  it  is 
likely  that  the  impact  on  various  refiners 
and  different  regions  will  be  uneven. 
Over  the  past  few  months  the  bulk  of 
our  Iranian  oil  was  lifted  by  about  half  a 
dozen  refiners.  Several  of  these  refiners 
distribute  products  widely  across  the 
nation,  and,  therefore,  the  effects  of 
reduced  crude  oil  supplies  to  these  firms 
should  not  be  felt  more  severely  by  one 
region  of  the  country  than  another. 
However,  some  of  the  largest  domestic 
purchasers  of  Iranian  crude  oil 
concentrate  their  marketing  activities  in 
the  East  Coast  or  in  the  upper  Midwest. 

During  the  prolonged  interruption  of 
Iranian  crude  oil  production  in  the  first 
half  of  this  year,  domestic  refiners 
heavily  dependent  upon  Iranian  crude 
oil  ultimately  managed  to  obtain 
replacement  supplies  without  assistance 
from  the  DOE.  We  believe  refiners 
which  currently  rely  on  Iranian  crude  oil 
supplies  will  again  be  able  to  obtain 
replacement  supplies  independently  or 
through  cooperation  with  other  domestic 
refiners.  However,  we  are  issuing  this 
notice  to  prepare  for  the  possibility  that 
such  an  orderly  adjustment  will  not 
occur.  Upon  receipt  and  review  of  public 
comments,  w'e  intend  to  take  any  action 
appropriate  and  necessary  to  promote 
the  continued  distribution  of  crude  oil 
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supplies  among  all  domestic  refiners  in 
an  equitable  manner  as  a  means  of 
insuring  that  no  region  of  the  country 
will  bear  an  unfair  share  of  any  burden 
which  may  result  from  a  crude  oil 
shortage. 

The  various  actions  we  might  take  in 
the  event  of  a  signiHcant  crude  oil 
shortage  resulting  h'om  the  President's 
proclamation  are  described  in  the 
proposals  below.  Oiir  objective  in 
proposing  these  alternative  actions  at 
this  time,  rather  than  waiting  until  late 
December  when  the  full  impact  of 
Iranian  supply  curtailments  will  be  more 
fully  known,  is  to  give  the  public  a  full 
opporhmity  to  comment  as  to  whether 
implementation  of  any  of  the  proposals 
or  any  action  on  our  part  will  be 
necessary  and  appropriate  in  the 
immediate  future.  We  emphasize, 
however,  that  our  decision  to  propose 
these  alternative  actions  should  not  be 
viewed  as  an  indication  that  we  believe 
any  of  the  proposed  measures  will  be 
necessary.  In  making  that  determination, 
we  intend  to  monitor  the  progress  of 
various  firms  in  obtaining  supplies  to 
replace  their  Iranian  crude  oil.  In 
addition  to  comments  on  each  of  the 
proposals,  we  welcome  general 
comments  and  information  on  whether 
and  the  extent  to  which  the  nation  as  a 
whole,  particular  regions  and  particular 
firms  are  likely  to  sufier  significant 
shortfalls  in  crude  oil  or  refined  product 
supplies. 

II.  Proposals 

A.  Standby  Crude  Oil  Allocation 
Program.  The  current  Buy/Sell  Program 
in  10  CFR  section  211.65  can  provide 
some  assistance  to  small  refiners  which 
may  experience  difficulties  in  obtaining 
supplies  as  a  result  of  events  in  Iran. 
Effective  October  1, 1977,  the  Federal 
Energy  Administration  revised  the  Buy/ 
Sell  Program  to  limit  purchases  under 
the  program  to  those  small  refiners 
(“refiner-buyers”)  with  refineries  which 
had  a  demonstrated  need  for  allocations 
based  on  lack  of  access  to  adequate 
supplies  of  domestic  and  foreign  crude 
oil.  Small  refiners  that  were  initially 
determined  to  have  access  to  sufficient 
supplies  of  crude  oil,  and  that  were 
therefore  ineligible  to  participate  in  the 
program,  were  permitted  to  reenter  the 
program  in  the  event  that  they  later 
experienced  a  significant  reduction  in 
crude  oil  supplies.  In  addition,  provision 
was  made  for  emergency  allocations  of 
crude  oil  to  eligible  refiners  that 
experienced  at  least  a  25  percent 
reduction  in  their  supplies  of  crude  oil. 
The  15  major  refiners  (“refiner-sellers”) 
are  required  to  supply,  on  a  pro  rata 
basis  according  to  refining  capacity,  the 
volumep  of  oil  sold  under  the  program. 


Only  5  of  the  19  refiners  importing 
Iranian  crude  oil  immediately  prior  to 
November  12. 1979,  however,  qualify  as 
small  refiners  and  could  therefore 
potentially  be  recipients  of  crude  oil  ' 
under  the  current  Buy/Sell  Program. 
Moreover,  imports  by  these  5  small 
refiners  accounted  for  only  10  percent  of 
the  total  amount  of  Iranian  crude  oil 
imported  into  the  United  States  in  recent 
months. 

In  recognition  of  the  limitations  of  the 
current  Buy/Sell  Program  to  deal  with  a 
generalized  crude  oil  supply  shortage, 
we  developed  and  adopted  a  Standby 
Mandatory  Crude  Oil  Allocation 
Program  (44  FR  3418,  January  16, 1979). 
That  standby  program  consists  of  three 
separate  options.  In  the  event  of  a  crude 
oil  supply  disruption,  the  ERA 
Administrator  may  activate  that  option 
which  in  his  discretion  is  most 
appropriate  in  view  of  the  extent  to 
which  the  nation’s  crude  oil  supplies 
may  be  interrupted.  The  notice  adopting 
the  standby  program  contains  a  full 
discussion  of  how  each  of  the  various 
aspects  of  the  program  would  work  if 
implemented. 

We  are  hereby  proposing  to 
implement  whichever  aspects  of  the 
standby  program,  if  any  we  find 
necessary  and  appropriate  to  mitigate 
the  effects  of  any  crude  oil  supply 
shortage  that  may  result  from  the 
President’s  decision  to  prohibit  the . 
importation  of  Iranian  crude  oil.  We  are 
also  proposing  several  amendments  to 
the  standby  program  which  are  intended 
to  make  it  a  more  effective  mechanism 
for  dealing  with  any  crude  oil  supply 
shortage  that  may  result  from  the 
Iranian  supply  curtailment.  The 
following  sections  discuss  each  of  the 
three  options  of  the  standby  allocation 
program  and  the  pricing  provisions  and 
modifications  to  each  option  we  believe 
might  be  appropriate  in  the  event  we 
activate  that  portion  of  the  standby 
program.  Commenters  are  requested  to 
state  their  views  as  to  which  of  the  three 
options  and  possible  amendments 
thereto  would  constitute  the  most 
appropriate  response  to  the  Iranian 
supply  curtailment  and  their  reasons  for 
those  views. 

1.  Option  /.  Option  I  would  activate 
the  standby  program  by  continuing  the 
current  emergency  allocation  Buy /Sell 
Program,  but  modifying  it  to  permit 
inclusion  of  the  twenty-two  large 
independent  and  major  refiners  as 
possible  refiner-buyers  of  crude  oil  and 
relax  the  current  criterion  providing  that 
crude  oil  will  be  allocated  to  a  refinery 
only  if  the  firm  experiences  a  25  percent 
reduction  in  crude  oil  supplies. 
Commenters  supporting  this  option  or  a 


variation  of  it  should  indicate  the  extent 
to  which  the  current  25  percent 
reduction  criterion  should  be  relaxed. 

a.  Limitation  of  eligibility  for 
emergency  allocations.  Adoption  of  this 
option  would  have  the  potential  for 
qualifying  many  additional  refiners, 
besides  those  which  formerly  imported 
from  Iran,  as  refiner-buyers  under  the 
present  emergency  Buy/Sell  Program. 
The  potential  increase  in  the  number  of 
applications  for  emergency  allocations 
could  create  an  administrative  burden 
which  would  cripple  the  program’s 
ability  to  meet  its  objectives.  More 
importantly,  since  many  of  these 
additional  refiners  which  did  not  import 
from  Iran  operate  less  efficient 
refineries,  the  operation  of  an  expanded 
emergency  allocation  Buy /Sell  Program 
could  result  in  the  utilization  of  crude  oil 
supplies  in  a  manner  which  would  not 
best  serve  our  national  interests  since 
crude  oil  supplies  might  be  transferred 
fi'om  efficient  to  inefficient  refineries. 

In  order  to  prevent  this  unintended 
expansion  of  the  emergency  allocation 
Buy/Sell  Program,  we  are  proposing  that 
unless  a  refiner  has  significant 
downstream  refining  capability  beyond 
simple  crude  distillation — as 
demonstrated  by  the  capability,  for 
example,  to  refine  a  significant  amount 
of  unleaded  gasoline  or  to  desulphurize 
crude  oil — it  would  not  be  eligible  for  an 
emergency  allocation  unless  it  met  the 
reduction  criterion  in  effect  on 
November  12, 1979  for  emergency 
allocations.  Accordingly,  a  refiner 
lacking  the  requisite  refining  capabilities 
would  be  elibible  for  an  emergency 
allocation  only  if  it  could  demonstrate  a 
25  percent  reduction  in  supplies,  even 
though  we  may  determine  after 
considering  the  comments  in  this 
proceeding  that  some  lesser  percentage 
would  constitute  a  “significant 
reduction”  in  cases  involving  refiners 
possessing  significant  downstream 
refining  capacity. 

b.  Inclusion  of  large  independent 
refiners  as  refiner-sellers.  While  Option 
I  of  the  standby  regulations  provides  for 
the  inclusion  in  the  current  emergency 
allocation  Buy/Sell  Program  of  both 
major  and  large  independent  refiners  as 
refiner-buyers,  the  provisions  of  the 
standby  regulations  as  originally 
adopted  do  not  provide  under  this 
option  for  the  expansion  of  the  class  of 
refiner-sellers  (currently  limited  to  the 
so-called  "major”  refiners)  to  include 
large  independent  refiners.  Since 
revision  of  the  current  emergency 
allocation  Buy/Sell  Program  to  permit 
emergency  allocations  to  all  large 
refiners  would  likely  increase  greatly 
the  ammmt  of  crude  oil  sold  under  the 
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program,  we  believe  implementation  of 
Option  I  might  necessitate  enlarging  the 
universe  of  refiner-sellers  to  include  all 
refiners  with  refining  capacities  in 
excess  of  175.000  barrels  per  day. 
Therefore,  we  are  proposing,  for 
purposes  of  emergency  allocations  only, 
an  amendment  to  add  the  seven  large 
independent  refiners  to  the  current  list 
of  refiner-sellers  in  the  event  we 
activate  Option  I. 

Under  the  current  provisions  of  the 
emergency  allocation  Buy/Sell  Program, 
a  refiner-seller’s  sales  obligation  is 
determined  by  reference  to  its 
proportionate  share  of  the  total  refining 
capacity  of  all  refiner-sellers  on  January 
1. 1973.  Since  large  independent  refiners’ 
relative  share  of  total  refining  capacity 
has  greatly  increased  since  January 
1973,  we  believe  it  would  be 
appropriate,  in  the  event  we  add  large 
independent  refiners  to  the  list  of  refiner 
sellers,  to  update  the  reference  period 
for  determining  a  refiner  seller’s 
percentage  share  of  emergency 
allocation  sales  obligations  under  the 
program  currently  in  effect.  Specifically, 
we  are  proposing  that  a  major  refiner’s 
or  a  large  independent  refiner’s 
percentage  share  of  the  total  sales 
obligations  arising  from  emergency 
allocations  in  any  allocation  period  be 
based  on  the  refiner’s  proportionate 
share,  expressed  as  a  percentage,  of  the 
total  volume  of  crude  oil  runs  to  stills  of 
all  sellers  during  the  period  September 
1978  through  February  1979. 

Since  we  recognize  that  large 
independent  refiners  generally  do  not 
possess  the  same  ability  as  major 
refiners  to  locate  and  arrange  for  crude 
oil  supplies,  we  are  also  proposing  that 
a  large  independent  refiner’s  sales 
obligation  in  any  month  not  exceed  that 
number  of  barrels  which  would  result  in 
such  a  refiner  operating  its  refinery  at  a 
rate  lower  than  the  average  refinery 
utilization  rate  of  all  sellers.  In  this 
regard,  we  are  proposing  that  the 
average  utilization  rate  of  all  sellers  for 
any  allocation  period  will  be  a 
percentage,  the  numerator  of  which 
would  be  the  total  of  the  estimated 
crude  oil  runs  to  stills  (as  currently 
defined  in  the  standby  regulations]  of  all 
sellers  (i.e.,  all  major  and  large 
independent  refiners)  and  the 
denominator  of  which  would  be  the 
average  monthly  crude  oil  runs  to  stills 
of  all  such  sellers  during  the  period 
September  1978  through  February  1979. 

2.  Option  II.  Option  II  would  activate 
the  standby  regulations  to  continue  the 
existing  Buy/Sell  Program  for  the  benefit 
of  small  refers  and  establish  a  Special 
Buy/Sell  Program  for  large  independent 
and  major  reisers.  Under  the  Special 


Buy/Sell  Program  of  Option  II  (and,  as 
discussed  below,  under  Option  III)  a 
refiner  would  be  permitted  to  purchase 
sufficient  crude  oil  to  nm  its  refinery  at 
the  national  utilization  rate  (as  defined 
in  paragraph  4  of  Special  Rule  No.  10).  If 
a  refiner  had  more  than  enough  crude  oil 
to  run  its  refinery  at  this  rate,  it  would 
be  required  to  sell  the  amount  of  crude 
oil  greater  than  the  amount  necessary  to 
run  its  refinery  at  the  national  utilization 
rate  to  a  refiner  lacking  access  to 
volumes  of  crude  oil  sufficient  to  permit 
it  to  attain  the  permissible  level. 

As  presently  written,  this  option 
would  limit  the  Special  Buy/Sell 
Program  to  the  22  major  and  large 
independent  refiners.  As  noted 
previously,  this  group  of  refiners 
imported  ninety  percent  of  the  crude  oil 
from  Iran.  Thus,  this  option  appears  to 
focus  most  directly  on  the  possible 
effects  of  the  President’s  decision  to  ban 
the  importation  of  Iranian  crude  oil. 
However,  there  were  also  five  small 
refiners  which  imported  Iranian  crude 
oil.  Based  on  the  amounts  these  firms 
were  importing  from  Iran,  only  one 
would  experience  a  25  percent  reduction 
in  crude  oil  supply.  The  other  four  would 
not  qualify  for  assistance  imder  the 
emergency  allocation  Buy/Sell  Program 
even  if  Option  II  were  adopted.  In  the 
event  we  decide  to  implement  Option  II, 
we  believe  the  appropriate  course  for 
those  small  refiners  that  were  importing 
from  Iran  but  would  not  be  eligible 
under  the  current  emergency  allocation 
Buy/Sell  Program  for  status  as  refiner- 
buyers  would  be  to  seek  exception 
relief.  However,  we  request  comments 
on  whether  we  should  amend  the 
present  program  to  allow  firms  that 
were  importing  from  Iran  to  be  eligible 
for  allocations  notwithstanding  their 
failure  to  meet  the  criteria  applicable  to 
other  small  refiners. 

a.  Adjustments  to  amounts  to  be 
purchased  and  sold  under  the  Special 
Buy /Sell  Program.  Requiring  a  refiner  to 
sell  all  crude  oil  in  excess  of  the  amount 
necessary  to  run  its  refinery  at  the 
national  utilization  rate  could  destroy 
any  incentive  on  the  part  of  refiners 
generally  to  seek  additional  crude  oil  on 
the  world  market  or  to  seek  secure 
sources  of  supply.  Therefore,  we  believe 
it  would  be  desirable  to  permit  a  refiner 
which  makes  an  effort  to  obtain 
additional  crude  oil  to  retain  some  of  the 
benefits  resulting  from  such  efforts, 
while  insuring  that  all  refiners  would 
receive  adequate  crude  oil  supplies.  This 
objective  can  be  realized  by  structuring 
the  program  to  allocate  refiner-buyers 
volumes  of  oil  sufficient  to  insure 
efficient  operation  of  their  refineries,  but 
not  enough  to  fully  equalize  their  levels 


of  utilization  with  those  of  refiner- 
sellers.  Therefore,  we  are  proposing  two 
alternative  amendments,  as  discussed 
below. 

First,  we  are  proposing  an  amendment 
that  only  those  refiners  with  projected 
utilization  rates  which  are  at  least  two 
(or  three)  percentage  points  lower  than 
the  national  utilization  rate  would  be 
eligible  as  refiner-buyers.  Furthermore, 
since  a  refiner  which  has  been 
successful  in  securing  crude  oil  supplies 
sufficient  to  allow  it  to  operate  only 
slightly  above  the  national  utilization 
rate  would  be  more  likely  to  lose  its 
incremental  barrels  if  sales  obligations 
were  determined  purely  on  a  pro  rata 
basis,  this  amendment  would  provide  in 
effect  that  a  refiner-seller  will  incur  no 
sales  obligation  until  all  other  refiner- 
sellers  with  projected  utilization  rates 
higher  than  that  refiner’s  have  incurred 
obligations  sufficient  to  lower  their 
utilization  rates  to  the  same  level  as  that 
refiner’s. 

Second,  in  the  alternative,  we  are 
proposing  an  amendment  that,  in  the 
event  we  adopt  Option  II,  a  refiner- 
seller  would  only  be  required  to  sell 
three-fourths  of  the  amount  necessary  to 
bring  its  supplies  down  to  levels 
consistent  with  the  national  utilization 
rate.  Concurrently,  a  refiner-buyer 
would  only  be  allocated  crude  oil 
volumes  equal  to  three-fourths  of  the 
amount  which  it  would  need  to  run  its 
refinery  at  the  national  utilization  rate. 

We  are  proposing  these  alternative 
amendments  with  respect  to  both  this 
Option  II  and  Option  III  below.  We 
request  that  comments  regarding  these 
alternatives  suggest  the  percentages 
which  you  believe  might  be  appropriate 
and  necessary  to  provide  an  incentive  to 
refiners  to  seek  crude  oil  supplies. 

b.  Proposed  amendment  to  method  of 
calculating  national  utilization  rate.  As 
discussed  above,  in  the  event  Option  II 
of  the  standby  program  is  activated, 
refiners'  sales  obligations  are  to  be 
determined  with  reference  to  the 
national  refinery  utilization  rate,  defined 
in  paragraph  4  of  Special  Rule  No.  10. 
The  national  utilization  rate  is,  in 
general  terms,  a  percentage,  the 
numerator  of  which  is  the  estimated 
total  crude  oil  runs  to  stills  of  all  U.S. 
refiners  for  a  particular  allocation 
period,  and  the  denominator  of  which  is 
the  average  monthly  crude  oil  runs  to 
stills  of  all  U.S.  refiners  during  the  base 
period,  as  defined  in  paragraph  4  of 
Special  Rule  No.  10. 

The  refinery  utilization  rates  of  large 
refiners  are  generally  higher  than  those 
of  small  refiners.  Therefore,  the  use  of 
data  reflecting  the  utilization  rates  of 
small  refiners  in  calculating  the  national 
utilization  rate  for  purposes  of  a  Special 
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Buy/Sell  Program  including  only  major 
and  large  independent  refiners  would 
apparently  result  in  the  derivation  of  a 
utilization  rate  which  would  actually  be 
lower  than  the  average  utilization  rate 
of  the  large  reHners.  Consequently,  in 
some  instances  the  effect  might  be  to 
require  large  refiners  with  relatively 
more  efficient  operations,  as  indicated 
by  higher  utilization  rates,  to  sell  more 
oil  than  they  might  be  required  to  sell  if 
only  large  refiner  data  were  utilized  in 
calculating  the  national  utilization  rate. 

In  view  of  the  above  considerations, 
we  are  proposing  to  amend  Special  Rule 
No.  10  to  provide  that  the  national 
utilization  rate  will  be  based  entirely  on 
data  concerning  the  22  major  and  large 
independent  refiners  in  the  event  we 
decide  during  this  proceeding  to 
establish  a  separate  Special  Buy/Sell 
Program  including  only  these  firms 
pursuant  to  Option  II  of  the  standby 
program.  We  believe  this  proposal 
would  be  especially  appropriate  in  light 
of  our  decision,  as  discussed  in  Section 
III  of  this  Preamble,  to  propose  that  any 
Option  of  the  standby  program  we 
activate  in  this  proceeding  should 
initially  be  made  effective  for  only  90 
days. 

Specifically,  we  have  tentatively 
concluded  that  in  view  of  the  limited 
time  during  which  we  believe  the 
standby  program  will  need  to  be  in 
effect,  if  at  all,  the  administrative 
burden  on  ourselves  and  small  refiners 
in  collecting  the  data  necessary  to  base 
the  national  utilization  rate  on  all  U.S. 
refiners  would  be  unjustified. 

c.  Proposal  to  add  large  independent 
refiners  to  list  of  refiner-sellers  for 
existing  emergency  allocation  Buy /Sell 
Program.  The  proposed  implementation 
of  Option  II  of  the  standby  program 
could  greatly  increase  the  sales 
obligations  of  major  refiners,  because  in 
addition  to  their  existing  obligations 
under  the  current  Buy/Sell  Program  they 
would  have  additional  obligations  under 
the  Special  Buy/Sell  Program.  Therefore, 
we  believe  it  might  be  appropriate  to 
provide  for  the  addition  of  large 
independent  refiners  to  the  list  of 
refiner-sellers  under  the  existing 
emergency  allocation  Buy/Sell  Program. 
Accordingly,  the  amendments,  discussed 
under  Option  I,  relating  to  the 
designation  of  large  independent 
refiners  as  refiners-sellers  for  purposes 
of  emergency  allocations  under  the 
currently  existing  Buy/Sell  Program  are 
also  being  proposed  in  conjunction  with 
the  proposed  activation  of  Option  II.  Of 
course,  if  a  large  independent  refiner 
were  a  buyer  under  the  Special  Buy/Sell 
Program  it  would  not  have  any  sales 


obligations  under  the  existing  Buy/Sell 
Program. 

3.  Option  III.  Option  III  would  activate 
the  standby  regulations  to  eliminate  the 
current  Buy/Sell  Program  and  establish 
a  Special  Buy/Sell  Program  for  all 
refiners  (except  those  refiners  with  less 
than  50,000  B/D  of  refining  capacity 
would  be  exempt  from  any  obligation  to 
sell  under  the  Program).  As  such.  Option 
III  expands  on  Option  II  by  providing 
that  any  refiner,  whether  categorized  as 
large  or  small  under  the  regulations, 
would  be  permitted  to  purchase 
sufficient  crude  oil  to  run  its  reHnery  at 
the  national  utilization  rate.  A  desirable 
feature  of  this  option  would  be  its 
coverage  of  all  refiners  which  imported 
Iranian  crude  oil,  as  well  as  all  refiners 
that  might  be  indirectly  affected  by 
being  outbid  for  their  present  non- 
Iranian  supplies  by  firms  that  previously 
purchased  from  Iran.  However,  it  also 
would  permit  allocations  of  crude  oil 
with  respect  to  ineffcient  refining 
operations.  Since  inefficient  refiners 
tend  to  operate  at  lower  utilization  rates 
than  efficient  refineries,  this  option 
could  have  the  undesired  effect  of 
transferring  crude  oil  from  efficient 
refineries  to  inefficient  refineries. 

The  reHnery  utilization  rates  of  large 
refiners  are  generally  higher  than  those 
of  small  refiners.  Therefore,  as 
discussed  under  Option  II,  the  use  of 
data  reflecting  the  utilization  rates  of 
small  refiners  in  calculating  the  national 
utilization  rate  would  result  in  a  lower 
average  rate  than  would  result  if  only 
large  refiners  data  were  used  in 
calculating  the  national  utilization  rate. 
However,  since  the  national  utilization 
rate  calculated  in  reliance  on  data 
concerning  both  large  and  small  refiners 
will  not  vary  greatly  from  that  which 
would  be  obtained  if  only  large  refiner 
data  were  used  in  the  calculation,  we 
believe  that  relying  solely  on  data  on  the 
22  large  refiners  would  provide  an 
appropriate  means  of  promoting  the 
efficient  operation  of  small  refineries, 
while  insuring  the  availability  of 
adequate  supplies  to  permit 
maintenance  of  their  operations  in  any 
event, 

4.  Pricing  Provisions.  At  the  time  we 
established  the  standby  crude  oil 
allocation  program,  we  also  adopted 
standby  crude  oil  pricing  rules  to  govern 
prices  in  crude  oil  sales  in  the  event  we 
activated  one  of  the  alternative 
allocation  schemes  set  forth  in  the 
standby  program.  Briefly,  the  standby 
pricing  rules  provide  for  the 
establishment  of  prices  in  sales  of 
allocated  crude  oil  to  major,  large 
independent,  and  small  refiners  as 
follows. 


Sales  of  Allocated  Crude  Oil  to  Major 
Refiners  and  large  Independent 
Refiners.  Under  each  of  the  optional 
standby  programs  proposed  to  be 
activated,  the  price  in  any  sale  of 
allocated  crude  oil  to  a  major  refiner  or 
a  large  independent  reBner  would  under 
the  current  standby  regulations  be 
required  to  be  established  pursuant  to 
paragraph  3(b](2)(i)  of  Special  Rule  No.  1 
set  forth  in  the  Appendix  to  Subpart  L  of 
10  CFR  Part  212.  In  general,  paragraph 
3(b)(2](i)  provides  that  the  seller  may 
charge  a  price  based  on  its  purchase 
cost,  which  is  defined  as  the  seller’s 
actual  acquisition  cost. 

Small  refiners  with  50,000-175,000 
barrels  per  day  refining  capacity.  If 
either  Option  I  and  II  were  adopted, 
under  the  current  standby  regulations 
prices  in  sales  of  crude  oil  to  reBners 
with  refining  capacities  between  50,000 
and  175,000  barrels  per  day  may  be 
required,  at  the  discretion  of  the 
Administrator  of  the  ERA,  to  be 
established  either  on  the  basis  of  actual 
acquisition  cost,  in  accordance  with  the 
provisions  of  paragraph  3(b](2)(i]  of 
Special  Rule  No.  1,  or  on  the  basis  of 
weighted  average  acquisition  cost  of 
imported  crude  oil,  in  accordance  with 
the  provisions  of  section  212.94,  which 
sets  forth  the  pricing  provisions  for  the 
current  Buy/Sell  Program.  If  Option  III 
were  adopted,  under  the  current  standby 
regulations  sales  to  members  of  this 
group  of  small  refiners  would  be 
required  to  be  priced  in  the  same 
manner  as  major  and  large  independent 
refiners,  i.e.,  on  the  basis  of  actual 
acquisition  cost  in  accordance  with 
paragraph  3(b)(2}(i]  of  Special  Rule 
No.  1. 

Small  refiners  with  less  than  50,000 
barrels  per  day  refining  capacity.  If 
either  Option  I  and  II  were  adopted, 
under  the  current  standby  regulations 
sales  of  allocated  crude  oil  to  refiners 
with  less  than  50,000  barrels  per  day 
refining  capacity  would  be  required  to 
be  made  at  the  sellers’  weighted  average 
costs  for  imported  crude  oil,  in 
accordance  with  section  212.94.  If 
Option  III  were  adopted,  under  the 
current  standby  regulations  prices  in 
sales  of  allocated  crude  oil  would  be 
required  to  be  priced  in  accordance  with 
paragraph  3(b](2)(i)  of  Special  Rule  No.  1 
which,  similar  to  section  212.94, 
generally  provides  that  the  price  in  sales 
to  refiners  with  less  than  50,000  barrels 
per  day  capacity  shall  be  the  weighted 
average  landed  costs  (as  defined  in 
section  212.82)  of  the  sellers’  imported 
crude  oil  of  the  same  sulphur  content. 

a.  Alternative  to  Actual  Acquisition 
Cost.  Basing  the  price  for  crude  oil  sold 
pursuant  to  the  standby  program  on 
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actual  acquisition  cost  of  the  same  crude 
oil  provides  the  maximum  incentive  for 
a  refiner-seller  to  acquire  incremental 
volumes  of  crude  oil  on  the  world 
market.  However,  it  does  not  create  any 
incentive  for  a  refiner-seller  to  seek  to 
pay  the  lowest  possible  price  for  that 
incremental  supply  of  crude  oil.  This 
lack  of  incentive  could  be  a  source  of 
upward  pressure  on  spot  market  prices 
and  could  destroy  the  value  of  the 
standby  program  to  refiner-buyers. 
Moreover,  basing  the  selling  price  solely 
on  the  acquisition  cost  may  create  the 
opportunity  for  refiner-sellers  to 
frustrate  the  program  by  arranging 
special  purchases,  for  purposes  of 
fulfilling  their  sales  obligations,  at  prices 
in  excess  of  what  refiner-buyers  will  be 
willing  to  pay.  Accordingly,  while  we 
may  determine  after  reviewing  the 
comments  to  adopt  any  pricing  provision 
provided  under  Special  Rule  No.  1,  we 
are  proposing  five  alternatives  to  the  use 
of  actual  acquisition  costs  for 
determining  applicable  prices  in  sales  of 
allocated  crude  oil. 

Under  the  first  pricing  alternative,  a 
refiner-seller  would  in  calculating  its 
prices  utilize  the  weighted  average 
acquisition  cost  of  that  volume  of  crude 
oil  for  which  the  refiner-seller  paid  the 
highest  prices  and  which  is  equal  to 
three  times  the  volume  of  allocated 
crude  oil  sold  subject  to  this  pricing 
provision.  Under  the  second  alternative, 
a  refiner-seller  would  determine  its 
prices  by  using  the  weighted  average 
acquisition  cost  of  all  crude  imported 
that  month,  excluding  that  10  percent  of 
crude  oil  imported  that  month  for  which 
the  refiner-seller  paid  the  highest  prices 
relative  to  other  purchases  that  month. 
Under  the  third  alternative,  a  refiner- 
seller  would  determine  its  prices,  by 
utilizing  the  weighted  average 
acquisition  cost  of  crude  oil  imported 
that  month.  Under  the  fourth  alternative, 
the  DOE  would  establish  a  uniform 
sales  price  for  all  sellers  based  upon  the 
weighted  average  acquisition  cost  of  all 
crude  oil  imported  by  all  refiners-sellers 
in  that  month,  excluding  that  5  percent 
of  crude  oil  imported  that  month  for 
which  refiner-sellers  paid  the  highest 
prices  relative  to  other  purchases  that 
month.  Finally,  under  the  fifth 
alternative,  prices  for  sales  under  the 
Buy/Sell  Program  would  be  uncontrolled 
except  that  the  seller  would  be  required 
to  negotiate  in  good  faith  with  the  buyer 
to  establish  a  sales  price. 

b.  Alternative  Pricing  Provisions  for 
Sales  to  Small  Refiners  if  Option  III  is 
Adopted.  As  discussed  below  in  a 
following  section,  we  are  proposing  to 
amend  the  §  212.94  price  rule  applicable 
to  sales  under  the  current  Buy/Sell 


Program  to  establish  uniform  prices  to 
small  refiners.  If  Option  I  or  II  is 
implemented,  sales  to  small  refiners 
with  50,000  barrels  per  day  or,  less 
refining  capacity  would  be  subject  to 
such  an  amended  pricing  provision, 
while  the  Administrator  of  ERA  would 
have  the  discretion  to  order  sales  to 
small  refiners  with  refining  capacity 
between  50,000  and  175,000  barrels  per 
day  to  be  priced  subject  to  that 
provision.  However,  if  Option  III  is 
implemented,  under  the  current  standby 
pricing  provisions  in  Special  Rule  No.  1 
to  Subpart  L,  the  price  for  allocated 
crude  oil  would  be  the  actual  cost  of  the 
particular  crude  oil  sold,  if  the  small 
refiner’s  capacity  is  between  50,000  and 
175,000  barrels  per  day,  and  would  be 
the  seller's  wei^ted  average  cost  of 
imported  crude  oil,  if  the  small  refiner’s 
capacity  is  50,000  barrels  per  day  or 
less.  We  are  proposing  that,  if  Option  III 
is  implemented,  the  Administrator  be 
given  the  discretion  to  order  that  sales 
to  either  group  of  small  refiners  be 
priced  subject  to  our  proposal  to 
establish  uniform  prices  under  §  212.94. 

B.  Proposed  Revisions  to  the  Existing 
Buy /Sell  Program.  Even  before  the 
President’s  action  to  prohibit  imports  of 
Iranian  oil,  many  small  refiners  had 
raised  questions  regarding  the 
effectiveness  and  fairness  of  the  current 
Buy/Sell  Program  in  light  of  today’s 
highly  unsetded  crude  oil  market. 

At  the  time  the  present  form  of  the 
Buy/Sell  Program  was  adopted  in 
October  1977,  there  was  a  surplus  of 
foreign  crude  oil  available  for 
importation  into  the  United  States,  and 
the  program  was  thus  premised  upon  the 
belief  that  supplies  of  crude  oil  for  most 
small  refiners  were  and  would  continue 
to  be  adequate.  The  current 
international  crude  oil  market,  even 
without  consideration  of  the  present 
Iranian  situation,  exhibits  market 
conditions  vastly  dii^erent  from  those 
prevalent  in  October  1977.  During  the 
past  year,  we  have  received  numerous 
reports  from  small  refiners  that  they 
have  at  times  been  unable  to  purchase 
adequate  foreign  crude  oil  supplies  at 
any  price.  Other  small  refiners  have 
been  unable  to  pay  the  high  premiums 
commanded  by  certain  of  the  light, 
sweet  foreign  crude  oils  in  the  spot 
market.  For  these  crude  oils,  spot  market 
transactions  involving  large  premiums 
over  normal  contract  prices  have  been 
reported.  In  view  of  these 
considerations,  revisions  to  the  current 
Buy/Sell  Program  might  be  necessary — 
irrespective  of  the  President’s  decision 
to  ban  Iranian  imports — in  order  to 
make  the  program  more  responsive  to 
recent  market  conditions  which  may 


only  be  exacerbated  by  the  current 
Iranian  situation.  Accordingly,  we  are 
proposing  various  amendments  to 
section  211.65,  any  or  all  of  which  we 
may  adopt  in  conjunction  with  or 
independent  of  any  further  action  we 
may  take  in  this  rulemaking  proceeding 
to  activate  the  standby  crude  oil 
allocation  program. 

1.  Proposed  amendments  to  establish 
uniform  prices  to  refiner-buyers  under 
the  Buy /Sell  Program.  Because  of  the 
two-tier  pricing  structure  existing  in  the 
world  crude  oil  market,  in  recent  months 
the  disparity  in  the  average  acquisition 
costs  of  refiner-sellers  has  increased 
significantly.  As  a  result,  the  price  paid 
by  a  particular  small  refiner  for  crude  oil 
allocated  under  the  program  may  be 
substantially  greater  than  that  by 
another  refiner-buyer  under  the 
program.  Furthermore,  in  many 
instances  during  recent  months  the 
average  acquisition  cost  of  crude  oil 
imported  by  some  refiner-sellers  has 
been  higher  than  those  spot  market 
prices  which  we  have  deemed  are  so 
excessive  as  to  effectively  deny  a  small 
refiner  that  source  of  supply.  The 
situation  described  above  has  thus 
strained  the  orderly  operatiotr  of  the 
program. 

At  this  moment  it  is  impossible  to 
predict  whether  the  enormous 
disparities  in  selling  prices  that 
currently  exist  in  the  world  market  will 
continue  to  prevail.  On  the  one  hand, 
events  in  Iran  might  cause  some 
escalation  of  spot  market  prices.  On  the 
other  hand,  spot  market  prices  appear  to 
have  stabilized  in  recent  weeks 
notwithstanding  the  Iranian  situation, 
and  future  events  may  cause  an 
equilibrium  pricing  level  to  be  reached 
soon  for  all  world  market  crude  oil. 

However,  for  purposes  of  planning  we 
believe  it  is  prudent  to  prepare  for  the 
possibility  that  the  current  price 
disparities  and  strain  on  the  Buy/Sell 
Program  will  continue.  Therefore,  we  are 
proposing  amendments  to  the  pricing 
provisions  of  the  current  program  under 
which  all  refiner-buyers  purchasing 
crude  oil  under  the  program  would  pay 
the  same  price  for  allocated  crude  oil. 
Specifically,  we  propose  to  amend 
section  212.94  to  provide  that  in  any 
month  a  refiner-seller  may  only  charge 
in  any  sale  of  crude  oil  under  the 
program  the  national  weighted  average 
cost  of  all  crude  oil  imported  by  all 
refiner-sellers  in  that  month  (which 
weighted  average  price  would  be 
determined  by  DOE  from  information 
supplied  by  refiner-sellers),  plus  five 
cents  per  barrel,  plus  any  adjustments 
for  transportation,  gravity  and  sulphur 
content. 
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We  recognize  that  data  from  which 
we  could  calculate  the  national 
weighted  average  cost  of  all  crude  oil 
imported  by  all  reHner-sellers  in  any 
given  month  would  not  be  available 
until  after  that  month.  Therefore,  we 
believe  prices  charged  by  refiner-sellers 
could  vary  significantly,  even  as 
between  sellers  making  good  faith 
efforts  to  discern  average  market  prices, 
and  thereby  create  market  distortion. 

In  view  of  this  consideration,  we  are 
proposing  an  alternative  proposal  to 
amend  section  212.94  to  provide  that  in 
any  month  a  refiner  seller  would  be 
permitted  in  any  sale  of  Buy/Sell  crude 
oil  only  that  price  announced  by  the 
ERA  prior  to  the  beginning  of  the  month 
as  the  price  at  which  all  sales  of  oil 
allocated  under  the  program  shall  be 
transacted  during  that  month.  Under  this 
alternative,  we  are  proposing  three 
subaltematives  as  to  the  basis  upon 
which  ERA  would  set  the  price.  First, 
the  price  could  be  set  at  the  estimated 
average  acquisition  cost.  Second,  the 
price  could  be  set  at  the  estimated 
average  acquisition  cost  plus  $X  per 
barrel.  Third,  the  price  could  be  set  at 
that  level  which  we  project  will  be 
above  the  price  at  which  60  percent  or 
some  other  percentage  of  all 
transactions  to  import  crude  oil  will  be 
made.  The  justification  for  the  last  two 
alternatives  would  be  to  provide  an 
incentive  to  both  refiner-sellers  and 
refiner-buyers  to  seek  additional  crude 
oil  supplies. 

In  order  to  permit  those  refiners- 
sellers  with  average  acquisition  costs 
higher  than  the  national  average  to 
recover  their  average  costs  and  to 
prevent  any  undeserved  enrichment  of 
those  refiners-sellers  with  average 
acquisition  costs  less  than  the  national 
average,  we  are  also  proposing  to  revise 
the  Entitlements  Program  to  provide  that 
a  refiner-seller  whose  average 
acquisition  cost  was  above  the  national 
average  for  refiner-sellers  would  be 
issued  a  number  of  supplemental 
entitlements  equal  in  value  to  an  amount 
calculated  by  determining  the  difference 
between  the  refiner's  average 
acquisition  cost  for  imported  oil  and  the 
national  average  for  all  refiner-sellers 
and  multiplying  the  amount  of  such 
difference  by  the  number  of  barrels 
which  it  sold  under  the  program  in  that 
month.  Conversely,  a  refiner-seller 
whose  average  acquisition  cost  was 
below  the  national  average  would  incur 
an  obligation  to  buy  a  supplemental 
number  of  entitlements  equal  in  value  to 
an  amount  calculated  by  determining 
the  difference  between  the  reflner’s 
average  acquisition  cost  for  imported 
crude  oil  and  the  national  average  for  all 


reHner-scllers  and  multiplying  the 
amoimt  of  such  difference  by  the 
number  of  barrels  it  sold  under  the 
program  in  that  month. 

2.  New  or  expanded  refineries.  The 
current  provisions  of  the  regular  Buy/ 
Sell  Program  provide  for  “starter" 
allocations  of  crude  oil  equal  to  25 
percent  of  new  or  expanded  refining 
capacity.  However,  the  regulations 
provide  that  such  starter  allocations  will 
be  available  only  to  those  small  refiners 
which  can  demonstrate  that  both 
completion  of  the  process  design  for  the 
new  facilities  and  irrevocable 
commitment  of  20  percent  of  the  total 
cost  of  the  project  occurred  prior  to 
August  24, 1977,  the  date  on  which  the 
current  program  was  promulgated.  This 
restriction  also  is  applicable  to  the 
current  emergency  allocation  Buy/Sell 
Program. 

In  the  period  following  August  24, 

1977  many  small  refiners  have 
proceeded  to  construct  or  expand 
refineries  even  though  they  were  not 
eligible  for  starter  allocations.  They  did 
so  because  crude  oil  has  been  relatively 
obtainable  during  much  of  this  period. 
Some  of  these  new  or  expanded 
refineries  have  played  important  roles  in 
meeting  our  nation’s  demand  for 
petroleum  products  since  they  possess 
the  capabilities  of  producing  significant 
volumes  of  unleaded  gasoline,  low  sulfur 
fuel  oil  and  other  products  for  which 
there  is  generally  inadequate  refining 
capacity.  In  some  instances,  their 
contribution  currently  is  being  hampered 
by  an  inability  to  obtain  adequate 
amounts  of  crude  oil  due  to  unfavorable 
market  conditions. 

Accordingly,  we  are  proposing  that 
those  new  or  expanded  refineries  which 
do  not  qualify  under  the  existing 
provisions  for  a  starter  allocation  be 
permitted  a  starter  allocation  of  25 
percent  of  the  new  or  expanded 
capacity,  if  the  small  refiner  can 
demonstrate  that  the  new  or  expanded 
capacity  is  downstream  of  the  crude 
distillation  process  (such  as  reforming 
capacity  to  make  unleaded  or  low-lead 
gasoline,  desulphurization  equipment  to 
make  low-sulfur  fuel  oil.  or  coking  or 
cracking  equipment  to  increase  light  end 
product  recovery). 

We  are  also  proposing  to  include 
these  same  new  or  expanded  refineries 
as  eligible  recipients  in  the  current 
emergency  allocation  Buy/Sell  program 
on  the  same  basis  as  all  other  small 
refineries.  However,  in  order  to  prevent 
undue  burden  on  refiner-sellers  which 
might  result  if  landlocked  or  otherwise 
inaccessible  refiners  were  allocated 
crude  oil  supplies,  we  are  proposing  an 
alternative  that  would  provide  that  a 
new  or  expanded  refinery  would  qualify 


for  emergency  allocations  only  if  such 
refining  facilities  were  located  at  a  port 
or  on  a  navigable  inland  waterway 
providing  access  to  imported  crude  oil 
or  have  direct  access  to  a  pipeline  that 
routinely  carries  imported  crude  oil. 

We  specifically  request  comments  on 
whether  inclusion  of  these  new  or 
expanded  small  refineries  is  necessary 
or  appropriate  under  both  the  regular 
and  emergency  allocation  current  Buy/ 
Sell  Program,  on  whether  their  inclusion 
only  in  ^e  emergency  allocation 
program  is  necessary  or  appropriate. 

3.  Proposal  to  add  large  independent 
refiners  to  list  of  refiner-sellers  for 
existing  emergency  allocation  Buy /Sell 
Program.  As  discussed  above,  large 
independent  refiners  have  greatly 
increased  their  relative  share  of  refining 
capacity  since  the  inception  of  the  Buy/ 
Sell  Program  in  1973.  llierefore,  we 
believe  it  might  be  appropriate  to 
provide  for  the  addition  of  these  refiners 
to  the  list  of  refiner-sellers  under  the 
existing  emergency  allocation  Buy/Sell 
Program.  Accordingly,  the  above 
discussed  proposed  amendments 
relating  to  the  designation  of  large 
independent  refiners  as  refiner-sellers 
imder  certain  of  the  standby  regulations 
options  are  hereby  proposed  with 
respect  to  the  currently  existing 
emergency  allocation  Buy/Sell  Program, 
regardless  of  other  action  we  may  take 
in  this  proceeding  to  activate  any 
aspects  of  the  standby  crude  oil 
allocation  program. 

III.  Termination 

In  the  event  that  any  of  the  proposals 
relating  to  the  activation  of  the  standby 
crude  oil  allocation  program  are  adopted 
as  final,  we  propose  that  they  be  made 
effective  from  the  date  of  issuance 
through  March  31, 1980.  By  that  time,  we 
expect  that  any  shortfall  resulting  fi'om 
the  recent  curtailment  of  Iranian  crude 
oil  imports  will  have  subsided  as  U.S. 
firms  affected  by  the  cut  off  secure 
replacement  supplies  from  other 
markets.  While  we  therefore  do  not 
anticipate  any  need  to  extend  beyond 
March  31. 1980  the  effectiveness  of  any 
order  we  may  issue  to  implement  the 
standby  program,  we  will  be  closely 
monitoring  market  conditions  during  the 
next  several  months  in  order  to 
determine  at  the  earliest  possible  time 
any  action  which  may  be  necessary  to 
insure  the  continued  distribution  of 
crude  oil  supplies  among  refiners  in  an 
equitable  manner  so  as  to  prevent  any 
firm  or  region  from  bearing  an  unfair 
share  of  any  burden  which  may  result 
due  to  a  shortage  or  dislocation  of  crude 
oil  supplies. 

We  are  not  proposing  a  termination 
date  with  respect  to  those  proposals 


67608 


Federal  Register  /  Vol.  44.  No.  228  /  Monday,  November  26,  1979  /  Proposed  Rules 


which  would  amend  the  current  Buy/ 
Sell  Program.  However,  it  is  our 
conclusion  that  the  operation  of  these 
amendments  would  not  be  necessaiy 
beyond  such  time  as  stabilization  of  the 
international  crude  oil  market  occurs. 
Accordingly,  we  will  also  periodically 
review  the  need  for  the  continued 
operation  of  any  of  these  proposals 
w'hich  we  may  adopt  in  this  proceeding. 

IV.  Other  Matters 

The  Environmental  Protection  Agency 
has  expressed  its  concern  that  under  the 
current  situation,  adoption  of  the 
foregoing  proposals  might  encourage 
refiners  to  purchase  higher  sulfur  crude 
oil.  Specifically,  the  EPA  is  concerned 
that  the  existing  sulfur  content 
differential  in  Part  212.94(b)(4)  might 
« create  an  incentive  for  refiners  to 
purchase  higher  sulfur  crude  oil.  We 
therefore  are  adopting  the  EPA's 
suggestion  that  we  include  as  part  of 
this  notice  a  proposal  to  increase  the 
price  adjustment  from  3  cents  to  9  cents. 
We  request  comments  on  whether  such 
an  amendment  is  necessary  to  assure 
that  enactment  of  this  proposal  will  not 
result  in  any  greater  incentive  to 
purchase  higher  sulfur  crude  oils.  We 
also  request  comments  as  to  whether,  in 
the  event  that  we  do  adopt  an 
amendment  increasing  the  price 
adjustment,  an  adjustment  from  3  cents 
to  9  cents  is  appropriate,  or  whether  a 
difrerent  level  of  increase  would  be 
preferable. 

V.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act. 
Pursuant  to  the  requirements  of  Section 
404(a)  of  the  Department  of  Energy 
Organization  Act,  we  are  refering  this 
rule  to  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  a  determination 
whether  the  proposed  rule  would 
significantly  affect  any  matter  within  the 
Commission’s  jurisdiction.  The 
Commission  has  until  the  close  of  the 
public  comment  period  to  make  that 
determination. 

B.  Section  7  of  the  FEA  Act.  Under 
section  7(a)  of  the  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C. 

§  787  etseq.,  Pub.  L.  93-275  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  frve  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 


the  environment  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action. 

A  copy  of  this  notice  was  sent  to  the 
EPA  Administrator.  The  Administrator’s 
comments  regarding  this  notice  are 
addressed  in  an  earlier  section  of  this 
preamble  and  are  reflected  in  our 
proposaL 

C.  National  Environmental  Policy  Act 
ERA  has  determined  and  the  Assistant 
Secretary  for  Environment  has 
concurred  that  the  proposed  rule  if 
adopted  would  not  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.  This  determination  is 
based  on  the  following  reasons.  First, 
the  proposed  rule  is  designed  to  even 
out  disparate  impacts  on  domestic 
refrners  which  may  result  from  any  loss 
of  crude  oil  supplies  due  to  the  Iranian 
oil  cutoff.  Implementation  of  the 
proposed  rule  will  neither  increase  nor 
decrease  the  available  supply  of  crude 
oil.  In  addition,  we  are  proposing  to 
increase  the  price  adjustment  for  sulfur 
content  differentials  to  the  extent 
necessary  to  avoid  any  change  in  the 
existing  incentives  to  buy  low-sulfur 
crude  oil. 

D.  Executive  Order  12044.  Executive 
Order  12044  (43  FR 12661,  March  23, 
1978)  requires  the  agencies  subject  to  it 
to  publish  all  proposed  “significant” 
regulations  for  public  comment  for  a 
minimum  of  60  days.  In  section  2(c),  the 
Order  recognizes  that  there  are  some 
instances  where  an  agency  may 
appropriately  determine  that  it  is 
necessary  to  provide  for  a  shorter  time 
period.  In  accordance  with  paragraph  12 
of  the  DOE’S  implementing  procedures, 
DOE  Order  2030.1  (44  FR  1032,  January 
3, 1979),  the  sixty  day  public  comment 
period  has  been  waived  by  the  Deputy 
Secretary  for  the  following  reason, 
which  is  discussed  more  fully  in  earlier 
sections  of  this  preamble.  The 
curtailment  of  Iranian  crude  oil  imports 
raises  the  possibility  of  a  significant 
reduction  in  crude  oil  supplies  to  some 
refiners  on  or  about  January  1, 1980. 

Such  an  occurrence  may  necessitate  the 
immediate  adoption  of  one  or  more  of 
the  proposed  rules,  in  order  to  even  out 
any  disparate  impacts  of  such  a 
shortage  on  various  refrners.  Under 
these  circumstances,  the  Deputy 
Secretary  has  determined  that 
adherence  to  the  normal  60  day  advance 
public  comment  period  is  not  possible 
because  the  proposed  rule  would  not  be 
able  to  be  made  effective  by  the  time  the 
reduction  in  supply  would  occur.  Such 
an  eventuality  could  be  of  emergency 
proportions.  We  are.  however,  providing 


for  a  30-day  period  for  public  comment, 
which  period  is  consistent  with  the 
minimum  public  comment  period 
required  by  section  501(b)  of  the 
Department  of  Energy  Organization  Act. 

The  Executive  Order  also  requires 
that  a  regulatory  analysis  be  prepared 
for  all  significant  regulations  which  are 
likely  to  have  a  signiffcant  impact.  For 
the  reasons  supporting  the  waiver  of  the 
sixty-day  comment  period,  the  Deputy 
Secretary  has  waived  the  requirement 
ior  a  regulatory  analysis  under 
Executive  Order  12044  and  DOE’s 
implementing  procedures  in  DOE  Order 
2030. 

VI.  Written  Comment  and  Public 
Hearing  Procedures 

A.  Written  Comments.  You  are  invited 
to  participate  in  this  proceeding  by 
submitting  data,  views  or  arguments 
with  respect  to  the  matters  contained  in 
this  notice.  Comments  should  be 
submitted  by  thirty  days  from 
publication  of  this  notice  to  the  address 
indicated  in  the  “Addresses”  section  of 
this  notice  and  should  be  identified  on 
the  outside  envelope  and  on  the 
document  with  the  docket  number  and 
the  designation:  “Activation  of  Standby 
Crude  Oil  Allocation  Program.”  Ten 
copies  should  be  submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identifred  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  according  to  our  determination. 

B.  Public  Hearing.  1.  Procedure  for 
Requests  to  Make  Oral  Presentation. — If 
you  have  any  interest  in  the  matters 
discussed  in  the  notice,  or  represent  a 
group  or  class  of  persons  that  has  an 
interest,  you  may  make  a  written 
request  for  an  opportunity  to  make  oral 
presentation  by  4:30  p.m.,  e.s.t.,  on 
December  10, 1979.  You  should  also 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notifred  before  4:30  p.m.,  e.s.t., 
December  11. 1979.  You  will  be  required 
to  submit  one  hundred  copies  of  your 
statement  to  the  Department  of  Energy. 
Room  3000A,  Federal  Building,  12th  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  before  4:30  p.m.,  e.s.t., 
on  the  day  before  the  hearing. 

2.  Conduct  of  the  hearing.  We  reserve 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
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on  the  number  of  persons  requesting  to 
be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  It  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at  the 
hearing  to  the  address  indicated  above 
for  requests  to  speak  before  4:30  p.m., 
local  time,  on  the  day  before  the 
hearing.  If  you  wish  to  have  a  question 
asked  at  the  hearing,  you  may  submit 
the  question,  in  writing,  to  the  presiding 
officer.  The  ERA  or,  if  the  question  is 
submitted  at  the  hearing,  the  presiding 
officer  will  determine  whether  the 
question  is  relevant,  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  answer.  The  question  will  be  asked 
of  the  witness  by  the  presiding  officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  the  ERA  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  GA-152, 
lames  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  copies  of  the 
transcript  of  the  hearing  from  the 
reporter. 

(Eraergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  i  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L  93-611,  Pub.  L  94-99.  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385: 
Federal  Energy  Administration  Act  of  1974. 

15  U.S.C.  §  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332.  Pub.  L  94-385,  Pub. 
L  93-70,  and  Pub.  L  95-91:  Energy  Policy  and 
Conservation  Act,  42  U.S.C.,  S  6201  et  seq.. 
Pub.  L  94-163  as  amended.  Pub.  L  94-385, 
and  Pub.  L  93-70,  Pub.  L  95-619,  and  Pub.  L 
93-30:  Department  of  Energy  Organization 
Act.  42  U.S.C  i  7101  et  seq..  Pub.  L  95-91. 
Pub.  L  95-509,  Pub.  L  95-619,  Pub.  L  95-620. 
and  Pub.  L  95-621;  E.0. 11790.  39  FR  23185: 
E.0. 12009,  42  FR  46267.) 

In  consideration  of  the  foregoing,  we 
propose  to  amend  Parts  211  and  212  of 
Chapter  II  of  Title  10  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 


issued  in  Washington,  D.C.,  November  23, 
197a 

David  ).  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 


PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

Subpart  C  AppefKfhi  [Amended] 

1.  The  Appendix  to  Subpart  C  of  Part 
211  is  amended  immediately  following 
Special  Rule  No.  10  by  the  addition  of 
Standby  Mandatory  Crude  Oil 
Allocation  Program  Activation  Order 
No.  1  reading  as  follows: 

Proposed  Alternative  To  Implement 
Option  I 

Standby  Mandatory  Crude  Oil 
Allocation  Program  Activation  Order 
No.  1.  This  order  activates,  effective 
January  1. 1980,  the  Standby  Mandatory 
Crude  Oil  Allocation  Program  set  forth 
in  Special  Rule  No.  10  to  Subpart  C  of  10 
CFR  Part  211,  for  the  period  January  1, 
1980  through  March  31 1980.  Pursuant  to 
paragraph  8  of  Special  Rule  No.  10, 
paragraphs  (c)  and  (i)  of  S  211.65  are 
ordered  to  be  amended  as  provided  in 
parargaph  8.  Pursuant  to  paragraph  (i)  of 
§  211.65,  "as  amended  by  this  order,  it  is 
further  ordered  that  the  provisions  of 
[Alternative  1:  S  212.94)  [Alternative  2: 
Special  Rule  No.  1  to  Subpart  L  of  Part 
212]  shall  apply  with  respect  to  sales  of 
crude  oil  pursuant  to  this  section  to 
refiners  whose  DOE  certified  crude  oil 
refining  capacity  is  greater  than  50,000 
barrels  per  day  but  less  than  175,000 
barrels  per  day. 

Proposed  Alternative  To  Implement 
Option  II 

Standby  Mandatory  Crude  Oil 
Allocation  Program  Activation  Order 
No.l.  This  order  activates,  effective 
January  1. 1980,  the  Standby  Mandatory 
Crude  Oil  Alldcation  Program  set  forth 
in  Special  Rule  No.  10  to  Subpart  C  of  10 
CFR  Part  211,  for  the  period  January  1, 
1980  through  March  31. 1980.  Pursuant  to 
paragraph  2(b)  of  Special  Rule  No.  1  to 
Subpart  L  of  10  CFR  212,  it  is  ordered 
that  the  provisions  of  [Alternative  1; 

§  212.94]  [Alternative  2:  Special  Rule  No. 
1]  shall  apply  with  respect  to  sales  of 
crude  oil  pursuant  to  this  section  to 
refiners  whose  DOE  certified  crude  oil 
refining  capadty-is  not  greater  than 
50,000  barrels  per  day. 

Proposed  Alternative  To  Implement 
Option  ni  , 

.  Standby  Mandatory  Crude  Oil 
Allocation  Program  Activation  Order 
No.  1.  This  order  activates,  effective 
January  1. 1980,  the  Standby 


Manadatory  Crude  Oil  Allocatimi 
Program  set  forth  in  Special  Rule  Na  10 
to  Subpart  C  of  10  CFR  Part  211  (the 
Special  Rule),  for  the  period  January  1, 
1980  through  March  31, 1980.  Pursuant  to 
paragraph  3(a)  of  the  Special  Rule,  it  is 
ordered  that  the  exemption  for  which 
that  paragraph  provides  is  not 
applicable.  [Additional  proposed 
provisions:  Pursuant  to  paragraph  2(b)  of 
Special  Rule  No.  1  to  Subpart  L  of  CFR 
212,  it  is  ordered  that  the  provisions  of 
[Alternative  1:  8  212.94]  [Alternative  2: 
Special  Rule  No.  1]  shall  apply  with 
respect  to  sales  of  crude  oil  pursuant  to 
this  section  to  reGners  whose  DOE 
certified  crude  oil  refining  capacity  is 
greater  than  50,000  barrels  per  day  but 
less  than  175,000  barrels  per  day. 
[Additional  proposed  provisions: 
Pursuant  to  paragraph  2(b]  of  Special 
Rule  No.  1  to  Subpart  L  of  10  CTO  212,  it 
is  ordered  that  the  provisions  of 
,  [Alternative  1:  8  212.94]  [Alternative  2: 
Special  Rule  No.  1]  shall  apply  with 
respect  to  sales  of  crude  oil  pursuant  to 
this  section  to  refiners  whose  DOE 
certiGed  crude  oil  reGning  capacity  is 
not  greater  than  50,000  barrels  per  day. 

8  211.62  [Amended] 

2.  Section  211.62  is  amended  by 
revising  the  definition  of  “National 
domestic  crude  oil  supply  ratio”  to  read 
as  follows:  “National  domestic  crude  oil 
supply  ratio”  means.for  a  particular 
month,  the  volume  of  deemed  old  oil  (as 
deGned  in  8  211.67(b))  included  in  the 
aggregate  adjusted  crude  oil  receipts  of 
all  reGners,  decreased  by  a  number  of 
barrels  of  deemed  old  oil  equal  to  the 
number  of  entitlements  issuable  to  small 
refiners  under  8  211.67(e)  and  the 
number  of  entitlements  issuable  under 

8  211.67(a)(4).  8  211.67(a)(5).  and 
8  211.67(a)(6].  and  increased  or 
decreased  by  a  number  of  barrels  of 
deemed  old  oil  equal  to  the  increase  or 
decrease  in  the  number  of  entitlements 
issuable  pursuant  to  the  operation  of 
8  211.67(a)(7),  divided  by  the  sum  of  the 
total  volume  of  the  crude  oil  run  to  stills 
for  all  reGners  for  the  month  and  Gfty 
percent  (50%)  of  the  total  volume  of 
imports  of  eligible  products  by  eligible 
Grms  for  that  month.  The  calculation  of 
the  national  domestic  crude  oil  supply 
ratio  for  each  month  shall  take  into 
account  entitlement  purchase  or  sale 
requirements  resulting  from  the 
correction  of  reporting  errors  pursuant 
to  paragraph  (j)  of  8  211.67. 

§211.65  Mettiod  of  aNocation 
[Amended] 

3.  Section  211.65(a)(1)  is  amended  to 
read  as  follows: 

(a)  Eligibility  for  allocation.  (1)  Any 
small  re^er  may  apply  to  FEA  for  an 
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allocation  for  one  or  more  of  its 
refineries;  provided,  that  the  small 
refiner  (i)  purchased  crude  oil  under  the 
provisions  of  this  section  during  the 
period  September  1, 1976  through  August 
31, 1977  or  (ii)  was  listed  on  the  buy/ sell 
notices  during  the  period  September  1, 
1976  through  August  31, 1977,  with  an 
allocation  of  zero  (0)  barrels  in  all  four 
allocations  quarters  in  that  period,  or 
(iii)  as  to  any  small  refiner  not  shown  on 
such  buy/sell  notices  and  any  other 
small  reHner  with  newly-constructed 
refining  capacity  or  reactivated 
refineries  or  refining  capacity,  had 
completed  the  process  design  basis  for 
the  refining  capacity  concerned  and  had 
expended  or  was  irrevocably  committed 
to  expend  prior  to  August  24, 1977,  an 
amount  equal  to  at  least  twenty  (20%) 
percent  of  the  total  cost  of  such  refining 
capacity,  or  (iv)  since  August  24, 1977, 
had  acquired  capacity  downstream  of 
the  crude  distillation  process  through 
newly  constructed  refining  capacity  or 
reactivated  refineries  or  refining 
capacity.  In  the  case  of  a  refiner 
described  in  (iii)  or  (iv),  the  ERA  may 
assign  such  refining  capacity  a 
maximum  allocation  of  twenty-five 
(25%)  percent  of  the  capacity.  Such 
allocation  will  be  in  effect  for  a  period 
not  to  exceed  two  allocation  periods, 
following  which  the  allocation  for  such 
refining  capacity  shall  be  calculated  in 
accordance  with  the  provisions  of 
paragraph  (b)  of  this  section. 

4.  S  211.65(c)(2)(i)  is  revised  to  read  as 
follows:  (2)(i)  Notwithstanding  any 
provision  of  this  section  to  the  contrary, 
any  small  refiner  (except  a  small  refiner 
with  newly-constructed  refining 
capacity  or  reactivated  refining  capacity 
that  does  not  satisfy  the  requirements  of 
§  211.65(a)(l)(iii)  of  this  Chapter)  which 
is  incurring,  or  will  incur  in  the 
allocation  period  for  which  an  allocation 
is  sought,  a  reduction  in  its  supply  of 
crude  oil  equal  to  the  lesser  of  twenty- 
five  (25)  of  its  DOE  certified  crude  oil 
refining  capacity,  or  twenty-five  (25) 
percent  of  the  volume  of  its  crude  oil 
runs  to  stills,  as  adjusted  for  increases 
or  decreases  in  the  refiner’s  crude  oil 
refining  capacity  as  certified  by  DOE, 
during  the  period  January  through 
October  1978,  and  which  is  not  able  or 
cannot  reasonably  be  expected  to 
replace  such  lost  supplies  through  its 
own  efiorts,  may  apply  at  any  time  for 
ERA  for  an  emergency  allocation  of 
crude  oil.  The  ERA  may  determine  that  a 
small  refiner  cannot  reasonably  be 
expected  to  replace  its  lost  supplies 
through  its  own  e^orts  where  the  small 
refiner  must  pay  a  price  for  replacement 
supplies  significantly  in  excess  of  the 
range  of  prices  being  paid  for  most 


crude  oil  purchased  on  the  world 
market,  considering  the  quality  of  crude 
oil  in  question.  [Alternative  proposal: 
Any  small  refiner  which  has  capacity 
downstream  of  the  crude  distillation 
process  through  newly-constructed 
refining  capacity  or  reactivated 
refineries  or  refining  capacity  may  apply 
to  ERA  for  an  emergency  allocation  of 
crude  oil  only  if  the  refinery  is  located  at 
a  port  or  on  a  navigable  inland 
waterway  providing  access  to  imported 
crude  oil  or  has  direct  accesss  to  a 
pipeline  that  routinely  carries  imported 
crude  oil). 

5.  §  211.65  is  amended  by  adding  a 
new  paragraph  (k)  to  read  as  follows: 

(k)  Special  Provisions  for  emergency 
allocations  under  paragraph  (c)(2)  of 
this  section. 

[Additional  proposed  provision:  This 
paragraph  applies  only  when  Special 
Rule  No.  10  to  Subpart  C  of  Part  211  of 
this  chapter  is  in  effect.] 

(l)  Definitions.  For  purposes  of 
allocations  under  subparagraph  (2)  of 
paragraph  (c)  of  this  section — 

'‘Seller’’  means  any  refiner  that  is  a 
refiner-seller  as  defined  in  §  211.62  of 
this  chapter  and  any  other  refiner  that  is 
not  a  small  refiner  as  defined  in  §  211.62 
of  this  chapter. 

[Additional  proposed  provision: 
’’Sellers  utilization  rate”  means  the  total 
of  the  “estimated  crude  oil  runs  to  stills” 
(as  defined  in  paragraph  4  of  Special 
Rule  No.  10  to  Subpart  C,  Part  211  of  this 
chapter)  of  all  "sellers”  (as  defined  in 
this  paragraph  (k))  divided  by  the 
average  monthly  crude  oil  runs  to  stills 
of  all  such  sellers  during  the  period 
September  1978  through  February  1979, 
as  reported  to  ERA  pursuant  to 
§  211.66(h)  of  this  chapter.) 

“Fixed  percentage  share”  means  a 
seller’s  proportionate  share,  expressed 
as  a  percentage,  of  the  total  volume  of 
crude  oil  runs  to  stills  of  all  sellers 
during  the  period  September  1978 
through  February  1979,  as  reported  to 
ERA  pursuant  to  §  211.66(h)  of  this 
chapter. 

(2)  Sales  obligations,  (i)  The  sales 
obligation  with  respect  to  allocations 
assigned  under  paragraph  (c)(2)  of  this 
section  for  a  refiner-seller  for  an 
allocation  period  shall  be  in  addition  to 
any  sales  obligation  for  such  refiner- 
seller  under  paragraph  (f)  of  this  section 
for  such  allocation  period. 

(ii)  For  each  allocation  period,  sellers 
shall  be  required  to  offer  for  sale, 
directly  or  through  exchange,  to  refiners 
assigned  allocations  under  paragraph 
(c)(2)  of  this  section  a  quantity  of  crude 
oil  equal  to  the  sum  of  the  quantities  of 
crude  oil  allocated.  ’The  sales  obligation 
for  each  seller  for  an  allocation  period 
shall  be  equal  to  that  sellers’s  fixed 


percentage  share  multiplied  by  the  total 
of  the  allocations  assigned  under 
paragraph  (c)(2),  adjusted  by  any 
carryovers  of  unsold  sales  obligations  in 
previous  allocation  periods.  [Additional 
proposed  provision:  provided,  that,  any 
seller  that  is  not  a  refiner-seller  as 
defined  in  §  211.62  of  this  chapter  shall 
be  relieved  of  its  sales  obligation  for  the 
allocation  period  if  the  sales  obligation 
would  reduce  such  seller’s  estimated 
crude  oil  runs  to  stills  below  the  sellers’ 
utilization  rate  for  the  allocation  period.) 

S  21 1.67  [i^ended] 

6.  Section  211.67  is  amended  in 
paragraph  (a)  by  adding  a  new 
subparagraph  (7)  to  read  as  follows: 

(7)  For  each  month,  commencing  with 
the  month  of  January  1980,  (i)  the 
number  of  entitlements  issued  under 
paragraph  (a)(1)  of  this  section  to  each 
refiner  which  sells  crude  oil  pursuant  to 
the  provisions  of  §  211.65  of  this  subpart 
and  has  weighted  average  acquisition 
costs  for  imported  high  and  low  sulfur 
crude  oil,  respectively,  in  that  month 
which  is  in  excess  of  the  national 
weighted  average  acquisition  costs  for 
imported  high  and  low  sulfur  crude  oil, 
respectively,  (as  defined  in  §  212.94  of 
this  chapter),  shall  be  increased  by  that 
number  of  entitlements  equal  in  value  to 
the  difference  between  that  refiner’s 
weighted  average  acquisition  costs  for 
imported  high  and  low  sulfur  crude  oil, 
respectively,  in  that  month  and  the 
national  weighted  average  acquisition 
costs  for  imported  high  and  low  sulfur 
crude  oil,  respectively,  times  the  number 
of  barrels  sold  by  that  refiner  and  priced 
pursuant  to  the  provisions  of  §  212.94  of 
this  chapter,  and  (ii)  the  number  of 
entitlements  issued  under  paragraph 
(a)(1)  of  this  section  to  each  refiner 
which  sells  crude  oil  pursuant  to  the 
provisions  of  §  211.65  of  this  subpart 
and  has  weighted  average  acquisition 
costs  for  imported  high  and  low  sulfur 
crude  oil,  respectively,  in  that  month 
which  is  less  than  the  national  weighted 
average  acquisition  costs  for  high  and 
low  sulfur  imported  crude  oil  (as  defined 
in  §  212.94  of  this  chapter)  shall  be 
reduced  by  that  number  of  entitlements 
equal  in  value  to  the  difference  between 
that  refiner’s  weighted  average 
acquisition  costs  for  high  and  low  sulfur 
imported  crude  oil,  respectively,  in  that 
month  and  the  national  weighted 
average  acquisition  costs  for  imported 
high  and  low  sulfur  crude  oil, 
respectively,  times  the  number  of  barrels 
sold  by  that  refiner  and  priced  pursuant 
to  the  provisions  of  §  212.94  of  this 
chapter. 

***** 
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Subpart  C  Appendix  IX  [Amended] 

7.  The  Appendix  to  Subpart  C  of  Part 
211  is  amended  by  the  revision  of 
paragraph  5  of  Special  Rule  No.  10  to 
read  as  follows: 

Aitemative  1 

5.  Method  of  Allocation.  For  purposes 
of  this  special  rule,  §  211.65  shall  read  as 
follows: 

§  211.65  Mandatory  Crude  Oil  Allocation 
Program. 

(а)  Genera!  rule.. 

For  each  allocation  period,  a  refiner  shall 
be  eligible  to  buy  or  be  required  to  offer  for 
sale  an  amount  of  crude  oil  calculated  as 
follows; 

(1)  Each  U.S.  reHner  shall  submit  to  the 
ERA  its  estimate  of  crude  oil  runs  to  stills  for 
the  allocation  period. 

(2)  For  each  allocation  period,  the  ERA 
shall  compute  the  national  estimated  crude 
oil  runs  to  stills  based  on  the  total  estimated 
crude  oil  runs  to  stills  for  all  U.S.  refiners  for 
that  allocation  period. 

(3)  The  ERA  shall  compute  the  average 
daily  crude  oil  runs  to  stills  during  the  base 
period  for  each  domestic  refiner  by  dividing 
the  total  volume  of  that  refiner’s  crude  oil 
runs  to  stills  in  the  base  period  by  the  number 
of  days  in  the  base  period  (365  or  366). 

(4)  The  ERA  shall  multiply  this  daily 
average  volume  of  crude  oil  runs  to  stills  for 
each  reHner  by  the  number  of  days  in  the 
allocation  period,  to  determine  the  renner's 
base  period  average  monthly  crude  oil  runs  to 
stills  for  the  allocation  period. 

(5)  The  ERA  shall  compute  a  national  base 
period  average  monthly  crude  oil  runs  to 
stills  by  aggregating  the  base  period  average 
monthly  crude  oil  runs  to  stills  of  all  U.S. 
refiners  for  the  allocation  period. 

(б)  The  ERA  shall  divide  the  national 
estimated  crude  oil  runs  to  stills  (clause  (2)) 
for  the  allocation  period  by  the  national  base 
period  average  monthly  crude  oil  runs  to 
stills  (clause  (5))  to  determine  the  national 
utilization  rate  for  the  allocation  period. 

(7)  The  ERA  shall  multiply  the  national 
utilization  rate  by  the  refiner's  base  period 
average  monthly  crude  oil  runs  to  stills  for 
the  allocation  period  (clause  (4))  to  determine 
the  refiner's  allowable  crude  oil  runs  to  stills 
during  the  allocation  period. 

(8)  The  ERA  shall  subtract  the  refiner's 
estimated  crude  oil  runs  to  stills  (clause(l)) 
from  the  refuier's  allowable  crude  oil  runs  to 
stills  during  the  allocation  period  (clause  (7)) 
to  determine  the  refiner's  purchase  or  sale 
obligation,  subject  to  any  adjustments  made 
pursuant  to  paragraph  (d)(2)  of  this  section  or 
S  211.71(d]  of  this  special  rule. 

(9)  If  the  result  of  the  calculation  in  clause 
(8)  is  positive,  the  re6i>er  is  entitled  to 
purchase  that  quantity  of  crude  oil  which  is 
equal  to  the  difference  between 

(i)  the  national  utilization  rate  minus 
(aitemative  a;  two]  [aitemative  b;  three) 
percent  multiplied  by  the  refiner’s  base 
period  average  monthly  cmde  oil  mns  to 
stills,  and 

(ii)  the  refiner's  estimated  cmde  oil  runs  to 
stills  during  the  allocation  period;  provided 
that  the  amount  in  clause  (i)  is  greater  than 
the  amount  in  clause  (ii). 


(10)  If  the  result  of  the  calculation  in  clause 
(8)  is  negative,  the  refiner  is  required  to  offer 
for  sale  that  quantity  of  cmde  oil  calculated 
pursuant  to  paragraph  (c)  of  this  section, 
unless  the  exemption  provided  for  in  section 
3  of  this  special  rule  is  applicable  to  that 
refiner. 

(11)  The  Hrst  allocation  period  shall 
commence  on  the  date  ordered  by  the 
Administrator. 

(b)  Buyers.  Each  buyer  shall: 

(1)  be  entitled  to  purchase,  either  directly 
or  tluough  exchange,  from  a  seller,  a  quantity 
of  cmde  oil  equal  to  the  amount  computed 
pursuant  to  paragraph  (a)  of  this  section;  and, 

(2)  be  required  to  refine  or  have  processed 
any  cmde  oil  purchased  or  exchanged  for 
crude  oil  purchased  pursuant  to  this  special 
mie  within  60  days  following  the  date  of 
execution  of  the  sale/purchase  agreement 

(c)  Sellers.  Except  as  provided  in 
paragraph  3  of  this  special  mle,  each  seller 
shall  be  required  to  offer  for  sale,  directly  or 
through  exchange,  to  buyers  a  quantity  of 
cmde  oil  equal  to  the  amount  which  ERA 
shall  compute  to  be  necessary  to  bring  each 
seller  to  the  extent  practicable  to  the  same 
utilization  rate  for  the  allocation  period; 
provided  that  the  sales  obligations  with 
respect  to  buyers  that  have  a  DOE  certified 
crude  oil  refining  capacity  of  50,000  barrels 
per  day  or  less  shall  be  distributed  on  a  pro¬ 
rata  basis  among  all  sellers,  and  each  seller's 
pro-rata  share  of  such  sales  obligations  shall 
be  equal  to  its  percentage  share  of  the  total 
sales  obligations,  as  specified  in  the  buy/sell 
notice  issued  pursuant  to  9  211.65(g)  of  this 
special  rule. 

Aitemative  2 

5.  Method  of  Allocation.  For  purposes 
of  this  special  rule,  §  211.65  shall  read  as 
follows: 

§  211.65  Mandatory  Crude  Oil  Allocation 
Program. 

(a)  General  rule.  In  each  allocation  period 

(1)  a  buyer  shall  be  entitled  to  purchase  an 
amount  of  cmde  oil  equal  to  seventy-five  (75) 
percent  the  difference  between 

(A)  the  national  utilization  rate  multiplied 
by  the  refmer’s  base  period  average  monthly 
crude  oil  mns  to  stills,  and 

(B)  the  refiner’s  estimated  crude  oil  runs  to 
stills  during  the  allocation  period,  and 

(ii)  a  seller  shall  be  required  to  offer  for 
sale  that  amount  of  cmde  oil  calculated 
pursuant  to  paragraph  (c)  of  this  section. 

(2)  Definitions. 

X  =  quantity  of  crude  oil  a  buyer  is  entitled  to 
purchase  (if  X.  is  a  positive  number)  or 
required  to  offer  for  sale  (if  X  is  a 
negative  number)  during  the  allocation 
period 

A = refiner's  Estimated  Cmde  Oil  Runs  to 
Stills  during  the  allocation  period 
B= refiner’s  Base  period  Average  Monthly 
Cmde  Oil  Runs  to  Stills 
C= National  Estimated  Cmde  Oil  Runs  to 
Stills  for  all  U.S.  refiners  for  the 
allocation  period 

D  =  National  Base  Period  Average  Monthly 
Cmde  Oil  Runs  to  Stills  by  all  U.S. 
refiners 

(3)  Formula. 


(4)  Calculation  Procedure.  For  each 
allocation  period,  the  amount  of  crude  oil  a 
refiner  is  eligible  to  buy  shall  be  calculated 
as  follows: 

(i)  Each  U.S.  refiner  shall  submit  to  the 
ERA  its  estimate  of  crude  oil  mns  to  stills  for 
the  allocation  period. 

(ii)  For  each  allocation  period,  the  ERA 
shall  compute  the  national  estimated  cmde 
oil  mns  to  stills  based  on  the  total  estimated 
cmde  oil  mns  to  stills  for  all  U.S.  refiners  for 
that  allocation  period. 

(iii)  The  ERA  shall  compute  the  average 
daily  cmde  oil  mns  to  stills  during  the  base 
period  for  each  domestic  refiner  by  dividing 
the  total  volume  of  that  refiner’s  crude  oil 
mns  to  stills  in  the  base  period  by  the  number 
of  days  in  the  base  period  (365  or  366). 

(iv)  The  ERA  shall  multiply  this  daily 
average  volume  of  cmde  oil  mns  to  stills  for 
each  refiner  by  the  number  of  days  in  the 
allocation  period,  to  determine  the  refiner's 
base  period  average  monthly  crude  oil  runs  to 
stills  for  the  allocation  period. 

(v)  The  ERA  shall  compute  a  national  base 
period  average  monthly  cmde  oil  mns  to 
stills  by  aggregating  the  base  period  average 
monthly  cmde  oil  mns  to  stills  of  U.S. 
refiners  for  the  allocation  period. 

(vi)  The  ERA  shall  divide  the  national 
estimaled  cmde  oil  mns  to  stills  (clause  (ii)) 
for  the  allpcation  period  by  the  national  base 
period  average  monthly  cmde  oil  runs  to 
stills  (clause  (v))  to  determine  the  national 
utilization  rate  for  the  allocation  period. 

(vii)  The  ERA  shall  multiply  the  national 
utilization  rate  by  the  refiner’s  base  period 
average  monthly  cmde  oil  mns  to  stills  for 
the  allocation  period  (clause  (iv))  to 
determine  the  refiner's  allowable  cmde  oil 
runs  to  stills  during  the  allocation  period. 

(viii)  The  ERA  shall  subtract  the  refuier's 
estimated  crude  oil  mns  to  stills  (clause  (i)) 
from  the  refiner’s  allowable  cmde  oil  runs  to 
stills  during  the  allocation  period  (clause 
(vii)). 

(ix)  If  the  result  of  the  calculation  in  clause 
(viii)  is  positive,  the  refiner  is  entitled  to 
purchase  seventy-five  percent  of  that 
quantity  of  cmde  oiL 

(x)  If  the  result  of  the  calculation  in  clause 
(viii)  is  negative,  the  refiner  is  required  to 
offer  for  sale  that  quantity  of  cmde  oil 
calculated  pursuant  to  paragraph  (c)  of  this 
section;  unless  the  exemption  provided  for  in 
section  3  of  this  special  mle  is  applicable  to 
that  refiner. 

(5)  First  allocation  period.  The  first 
allocation  period  shall  commence  on  the  date 
ordered  by  the  Administrator. 

(b)  Buyers.  Each  buyer  shall: 

(1)  be  entitled  to  purchase,  either  directly 
or  through  exchange,  from  a  seller,  a  quantity 
of  crude  oil  equal  to  the  amount  computed 
pursuant  to  paragraph  (a)  of  this  section;  and, 

(2)  be  required  to  refine  or  have  processed 
any  cmde  oil  purchased  or  exchanged  for 
crude  oil  purchased  pursuant  to  this  special 
rule  within  60  days  following  the  date  of 
execution  of  the  sale/purchase  agreement. 

(c)  Sellers.  Except  as  provided  in 
paragraph  3  of  this  special  mle,  each  seller 
shall  be  required  to  offer  for  sale,  directly  or 
through  exchange,  to  buyers  a  quantity  of 
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crude  oil  equal  to  the  amount  computed 
pursuant  to  paragraph  (a)  of  this  section; 
provided  that  if  ^e  total  sales  obligations  of 
all  sellers  do  not  equal  or  exceed  the  total 
buyer  allocations  of  all  buyers,  then  ERA 
shall  adjust  the  sale  obligation  of  each  seller 
on  a  pro-rata  basis  so  that  total  sales 
obligations  equal  total  buyer  allocations; 
further  provided  that  the  sales  obligations 
with  respect  to  buyers  that  have  a  DOE 
certified  crude  oil  reRning  capacity  of  50,000 
barrels  per  day  or  less  shall  be  distributed  on 
a  pro-rata  basis  among  all  sellers,  and  each 
seller's  pro-rata  share  of  such  sales 
obligations  shall  be  equal  to  its  percentage 
share  of  the  total  sales  obligations,  as 
specihed  in  the  buy/sell  notice  issued 
pursuant  to  S  211.65(g)  of  this  special  rule. 

Subpart  C  Appendix  [Amended] 

8.  The  Appendix  to  Subpart  C  of  Part 
211  is  amended  by  the  revision  of  the 
debnitions  of  “National  base  period 
average  monthly  crude  oil  runs  to  stills" 
and  “National  estimated  crude  oil  runs 
to  stills”  to  read  as  follows: 

“National  base  period  average 
monthly  crude  oil  runs  to  stills"  means 
the  total  base  period  average  monthly 
crude  oil  runs  to  stills"  of  all  U.S. 
refiners  the  refming  capacity  of  which 
exceeds  175,000  barrels  per  day. 

“National  estimated  crude  oil  runs  to 
stills”  means,  for  any  allocation  period, 
the  total  of  the  estimated  crude  oil  runs 
to  stills  for  all  U.S.  refiners  the  refining 
capacity  of  which  exceeds  175,000 
barrels  per  day,  minus  the  quantity  of 
crude  oil  directed  to  such  refiners 
pursuant  to  §  211.65(d)(2)  or  |  211.71(d) 
of  this  special  rule. 

The  Appendix  to  Subpart  C  of  Part  211 
is  amended  by  the  revision  of  paragraph 
8  to  read  as  follows: 

8.  Special  Allocation  Procedures. 
When  the  provisions  of  this  special  rule 
are  in  effect,  the  Administrator  may 
order  the  following  amendments  to 
paragraph  (c)  and  (i)  of  §  211.65  and,  in 
that  event,  paragraphs  3,  4  (except  the 
definitions  of  “Administrator,”  “DOE” 
and  “ERA”),  5, 6  and  7  of  this  special 
rule  shall  not  be  in  effect: 

(a)  Paragraph  (c)  may  be  amended  by 
revising  the  heading  and  subparagraph 
(2)  to  read  as  follows: 

(c)  Review  of  eligibility  for 
allocations,  adjustments  to  purchase 
opportunities,  and  emergency 
allocations. 

***** 

(2)(i)  Notwithstanding  any  provision 
of  i  211.62  or  any  other  provision  of  this 
section,  upon  application  at  any  time  by 
any  refiner,  the  ERA  may  grant  that 
refiner  an  emergency  allocation  for  one 
or  more  allocation  periods,  or  for  part  of 
an  allocation  period,  the  e^ect  of  which 
shall  be  to  maintain  that  refiner’s  crude 
oil  supplies  at  a  level  equivalent  to  that 


refiner’s  supply  level  for  the 
corresponding  period  of  the  previous 
year,  provided,  that,  such  refiner  shall 
be  required  to  demonstrate  that  it  is 
incurring,  or  will  incur  in  the  allocation 
period  for  which  the  allocation  is  sought, 
a  significant  reduction,  due  to 
circumstances  over  which  such  refiner 
reasonably  had  no  control,  in  its  supply 
of  crude  oil  due  directly  or  indirectly  to 
shortages  of  crude  oil  in  the  world 
markets;  further  provided,  that,  unless 
such  refiner  has  significant  refining 
capacity  downstream  of  the  crude 
distillation  process,  it  must  be  able  to 
meet  the  criteria  for  emergency 
allocations  under  this  paragraph  that 
were  in  effect  on  November  12, 1979. 
***** 

§  212.94  [Amended] 

10.  Paragraphs  (a)(2)  and  (b)(1)  of 
§  212.94  are  revised  to  read  as  follows: 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

(a)  *  *  * 

(2)  Definitions.  For  the  purposes  of 
this  section — 

“High  sulfur  crude  oil”  means  crude 
oil  the  sulfur  content  of  which  is  equal 
to  or  greater  than  0.6%  (six-tenths  of  one 
percent)  by  weight. 

“Low  sulfur  crude  oil”  means  crude  oil 
the  sulfur  content  of  which  is  less  than 
0.6%  (six-tenths  of  one  percent)  by 
weight 

“Lower  forty-eight  states”  means  the 
forty-eight  contiguous  states  of  the 
United  States. 

[Alternative  1:  “National  average 
acquisition  cost”  means  for  low  sulfur 
and  high  sulfur  crude  oil.  respectively, 
the  weighted  average  per  barrel  landed 
cost  (as  defined  in  §  212^82,  but  utilizing 
the  volumes  of  imported  crude  oil  at  the 
time  of  importation  thereof  into  the 
United  States)  of  low  sulfur  and  high 
sulfur  crude  oil,  respectively,  calculated 
for  all  refiners  which  sell  crude  oil 
pursuant  to  section  211.65.) 

[Alternative  2:  “National  average 
acquisition  cost”,  for  a  particular  month, 
means,  for  low  sulfur  and  high  sulfur 
crude  oil.  respectively,  the  price  which 
ERA  designates  at  the  beginning  of  that 
month  to  represent  [alternative  a:  the 
estimated  average  acquisition  cost.) 
[alternative  b:  the  estimated  average 
acquisition  cost  plus  a  fixed  dollar 
amount.)  [alternative  c:  the  price  which 
ERA  projects  will  be  above  60  percent  of 
all  prices  paid  in  transactions  to  import 
crude  oil.]] 

(b)  Rule.  (1)  Notwithstanding  the 
general  rules  described  in  this  subpart, 
the  price  at  which  low  sulfur  and  high 
sulfur  crude  oil,  respectively,  shall  be 


sold  when  required  pursuant  to  §  211.65 
of  Part  211  of  this  chapter  shall  not 
exceed  the  national  average  acquisition 
cost,  less  the  average  cost  of  domestic 
transportation  to  the  refiner-seller’s 
refinery(s),  of  all  low  sulfur  or  high 
sulfur  imported  crude  oil,  respectively 
(other  than  crude  oil  imported  from 
Canada),  delivered  to  the  refiner-seller 
in  the  month  in  which  the  sale  is  made, 
plus  a  handling  fee  of  five  cents  per 
barrel,  and  any  transportation,  gravity 
and  sulfur  content  adjustments  as 
specified  in  subparagraphs  (2)  through 
(4),  respectively,  of  this  paragraph  (b). 
Each  refiner-seller  making  such  a  sale 
shall  maintain  records,  which  shall  be 
made  available  to  the  FEA  upon  request, 
listing  the  volumes  and  costs  of  all 
imported  low  sulfur  and  high  sulfur 
crude  oil  delivered  to  it. 
***** 

Subpart  L  Appendix  [Amended] 

11.  Special  Rule  No.  1  in  the  Appendix 
to  Subpart  L  of  Part  212  is  amended  in 
section  2(b)  to  read  as  follows: 

(b)  During  the  time  period  this  special 
rule  is  in  effect,  it  supersedes  §  212.94, 
Title  10,  Chapter  II,  Subpart  F  (Allocated 
Crude  Pricing);  provided,  that,  if  the 
exemption  in  paragraph  3(a)  of  Special 
Rule  No.  10  to  Part  211  Subpart  C  is 
applicable,  the  provisions  shall  apply  to 
sales  of  crude  oil  pursuant  to  §  211.65  of 
this  chapter  to  small  refiners  whose 
DOE  certified  crude  oil  refining  capacity 
is  50,000  barrels  per  day  or  less  and  wi^ 
respect  to  sales  of  crude  oil  pursuant  to 
§  211.65  of  this  chapter  to  refiners  whose 
DOE  certified  refining  capacity  is 
greater  than  50,000  barrels  per  day  but 
less  than  175,000  barrels  per  day.  the 
Administrator  may  determine  that  either 
the  provisions  in  S  212.94  or  the 
provisions  in  this  special  rule  shall 
apply,  further  provided,  that,  if  the 
exemption  in  paragraph  3(a)  of  Special 
Rule  No.  10  to  Part  211  Subpart  C  is  not 
applicable,  then,  with  respect  to  sales  of 
crude  oil  pursuant  to  §  211.65  of  this 
chapter  to  small  refiners  whose  DOE 
certified  crude  oil  refining  capacity  is 
50,000  barrels  per  day  or  less  and  with 
respect  to  sales  of  crude  oil  pursuant  to 
§  211.65  of  this  chapter  to  refiners  whose 
DOE  certified  refining  capacity  is 
greater  than  50,000  barrels  per  day  but 
less  than  175,000  barrels  per  day,  the 
Administrator  may  determine  that  either 
the  provisions  in  §  212.94  or  the 
provisions  in  this  special  rule  shall 
apply. 

12.  Special  Rule  No.  1  in  the  Appendix 
to  Subpart  L  of  Part  212  is  amended  in 
section  3(b)(2)(i)  to  read  as  follows:  < 

***** 
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(b)  Rule. 

***** 

(2)  The  purchase  cost  to  sellers  of 
crude  oil  offered  for  sale  pursuant  to 
Special  Rule  No.  10,  Part  211,  Subpart  C 
shall  be: 

(i)  when  the  buyer  has  a  DOE  certified 
refining  capacity  of  more  than  50,000 
barrels  per  day, 

[Alternative  1:  the  weighted  average 
acquisition  cost  of  that  volume  of  crude 
oil  for  which  the  reHner-seller  paid  the 
highest  price  and  which  is  equal  to  three 
times  the  volume  of  crude  oil  sold 
subject  to  this  pricing  provision.] 

■  [Alternative  2:  the  weighted  average 
acquisition  cost  of  all  crude  oil  imported 
that  month,  excluding  that  10  percent  of 
crude  oil  imported  that  month  for  which 
the  refiner-seller  paid  the  highest  prices 
relative  to  other  purchases  tihat  month.] 

[Alternative  3:  the  weighted  average 
acquisition  cost  of  crude  oil  imported 
that  month  by  that  refiner-seller.] 

[Alternative  4:  the  weighted  average 
acquisition  cost  of  all  crude  oil  imported 
by  all  refiner-sellers  in  that  month, 
excluding  that  five  percent  of  crude  oil 
imported  that  month  for  which  refiner- 
sellers  paid  the  highest  prices  relative  to 
other  purchases  that  month.] 

[Alternative  5:  that  price  which  the 
seller  negotiated  in  good  faith  with  the 
buyer.] 

13.  Action  212.94  is  amended  in 
subsection  (4)  of  paragraph  (b)  to  read 
as  follows; 

§  212.94  Allocated  crude  pricing. 
***** 

[b]  Rule. 

***** 

[4]  A  further  price  adjustment  shall  be 
made  for  sulfur  content  differential  of 
crude  oil  offered  for  sale  under  §  211.65 
of  Part  211  of  this  chapter  by  adding  to 
or  subtracting  from  the  wei^ted  costs 
as  calculated  under  paragraph  (B)(1)  of 
this  section  nine  cents  per  barrel  per 
one-tenth  percent  that  the  sulfur  content 
by  weight  of  the  crude  oil  being  offered 
for  sale  under  §  211.65  of  Part  211  of  this 
chapter  is  either  below  or  above, 
respectively,  the  percentage 
representing  the  weighted  average  sulfur 
content  of  imports  o.^  crude  oil  of  the 
same  sulfur  content  category  (other  than 
crude  oil  imported  from  Canada)  for  the 
applicable  period  specified  in  paragraph 
(b)(1)  of  this  section  for  the  refiner- 
seller. 

***** 

Subpart  L  Appendix  [Amended] 

14.  Special  Rule  No.  1  in  the  Appendix 
to  Subpart  L  of  Part  212  is  amended  in 
section  3(b)(5)  to  read  as  follows: 

(5)  A  price  adjustment  shall  be  made 
for  sulfur  content  differential  of  crude 


oil  offered  for  sale  under  Special  Rule 
No.  10.  Part  211,  Subpart  C,  that  is  priced 
under  paragraph  (b)(2](ii]  of  this  special 
rule,  by  adding  to  or  subtracting  from 
the  price  nine  cents  per  barrel  (or  as 
otherwise  determined  by  the 
Administrator  in  light  of  prevailing 
market  conditions)  for  each  one  tenth  of 
one  percent  that  the  sulfur  content  by 
weight  of  the  crude  oil  being  offered  for 
sale  is  either  below  or  above, 
respectively,  the  percentage 
representing  the  weighted  average  sulfur 
content  of  the  seller's  imported  crude  oil 
of  the  same  sulfur  content  category. 

pni  Doc.  79-36S93  Filed  11-2^-79;  11:48  am] 

BILUfiO  CODE  64S0-01-H 


